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Executive Summary

The Agreement under the United Nations Convention on the Law of the Sea (UNCLOS) on the Conservation and
Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction (BBNJ Agreement) entered into
force on 17 January 2026.

This briefing paper outlines key considerations and recommendations on observer participation and transparency to
inform the development of draft institutional arrangements at the third meeting of the BBNJ Preparatory Commission
(PrepCom 3), including the Conference of the Parties (CoP) Rules of Procedure (RoPs). Drawing on best practices and
lessons learned from relevant instruments, frameworks, and bodies (IFBs), it prioritizes alignment with the BBNJ
Agreement’s strong emphasis on transparency and inclusivity, including Article 48, and the practices established during
the Intergovernmental Conferences (IGCs) that negotiated the Agreement. It also responds to the further revised aid to
discussions and negotiations on the CoP RoPs (the “revised CoP RoPs”) and the aid to discussions and negotiations on
the terms of reference (ToRs), modalities, and RoPs for the subsidiary bodies (SBs) (the “draft SBs’ ToRs/RoPs"),
prepared by the Co-Chairs and circulated as an advanced, unedited version on 12 January 2026.

The High Seas Alliance offers the following recommendations:

1.Support the two-thirds majority threshold in draft Rule 6, paragraph 2(c), and lift the brackets in the second
sentence of draft Rule 33 around the words “two-thirds” to safeguard the high standards of transparency and
inclusion embedded in the Agreement.

2.Welcome and support the inclusion of paragraph 3(c) in draft Rule 6, which safeguards observer participation for
entities that attended the IGCs as observers.

3.Reinstate the requirement in draft Rule 33 that any decision to close a meeting be both time-bound and limited to
exceptional circumstances.

4. Ensure that any modalities for observer participation in meetings of SBs are no more restrictive than the relevant
CoP RoP provisions, preserving both the streamlined accreditation approach under draft Rule 6.3 and the two-
thirds objection threshold for observer participation under draft Rule 6.2(c). In the draft SBs’ ToRs/RoPs, delete
the bracketed language “[from relevant legal instruments and frameworks and relevant global, regional,
subregional and sectoral bodies]” in paragraph 52, which would limit observer participation in meetings of SBs to
only relevant IFBs.

5.Either amend draft Rule 33 of the revised CoP RoPs to apply to meetings of SBs as well as the CoP or amend
paragraph 52 of the draft SBs’ ToRs/RoPs by removing the brackets around “by a two-thirds majority” to ensure
that any decision to close an SB meeting requires a two-thirds majority.

6.Establish distinct modalities for the participation of Indigenous Peoples as observers in meetings of the CoP and
its SBs, separate from those applicable to civil society representatives, under a new paragraph 2(b) bis of draft
Rule 6 and support the removal of the brackets around paragraph 5 of draft Rule 6.



1. Rationale for robust transparency and observer participation modalities

Article 48 of the BBNJ Agreement explicitly calls on the CoP to “promote transparency in decision-making processes
and other activities carried out under this Agreement” and to ensure that the modalities for observer participation are
not “unduly restrictive”. These principles are reinforced by the growing recognition within international and regional
frameworks of the critical role public engagement plays in effective multilateral environmental governance. Established
practice under comparable agreements — both multilateral environmental agreements (MEAs) and regional fisheries
management organizations (RFMQOs) — further supports the need to maintain observer access to meetings and ensure
meaningful opportunities to contribute expertise and engage in discussions. Annex 1 presents relevant agreed
international principles and examples from MEAs and RFMOs.

Enabling observer participation enhances accountability, brings in diverse perspectives and expertise from a broad
range of stakeholders, and fosters trust in institutions. Ultimately, civil society engagement leads to higher-quality
international decision-making, more informed policies, and better environmental outcomes'. To support effective
policymaking under the Agreement, provisions on observer participation and transparency — including those set out in
the CoP RoPs and the ToRs and modalities for its SBs — should ensure inclusivity, broad access to meetings and
information, and meaningful opportunities to contribute expertise. Any unnecessary restrictions on observer access to
meetings or related materials should be avoided, particularly those that could enable politically motivated exclusion or
unjustified censorship of legitimate stakeholders, such as a non-objection approach that would allow a single State to
block observer participation. Should delegates decide to include an objection procedure for observer participation in
the implementing provisions, such a procedure should be subject to a higher approval threshold for an objection to take
effect, such as the two-thirds majority threshold set out in paragraph 2(c) of draft Rule 6 in the revised CoP RoPs.

In developing the modalities and institutional framework to give effect to the BBNJ Agreement’'s commitments on
observer participation and transparency, it is essential to recognize the distinct status of Indigenous Peoples and the
important role of local communities with relevant traditional knowledge. This recognition should be reflected not only
through the designation of Indigenous Peoples as a separate observer category, but also through clear participation
modalities that are distinct from those applicable to civil society and, where appropriate, from arrangements for local
communities.

The Agreement acknowledges the value of Indigenous Peoples and local communities’ knowledge and expertise
throughout its text, including through the Preamble’s reference to the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP). Indigenous Peoples hold internationally recognized, distinct rights and a clear and
legitimate basis for participation in BBNJ-related deliberations. While local communities do not share the same legal
status under international law, they contribute critical, place-based knowledge and should be afforded meaningful
opportunities to participate. To ensure that Indigenous Peoples and local communities’ interests are fully reflected,
participation modalities must be developed with the full and effective participation of Indigenous Peoples and with the
engagement of local or coastal community representatives. In light of their recognized status under the BBNJ
Agreement, provisions that complicate access for Indigenous Peoples and local communities’ representatives to
BBNJ-related meetings, including the absence of a dedicated participation process, should be considered unduly
restrictive and avoided.

I Nadia S. Castillo-Winckels, Observer Participation in International Climate Change Decision Making: A Complementary Role for
Human Rights?, 31 Colo. Env't L. J. (2020); Ebbesson, Jonas, Principle 10: Public Participation; Jorge E Vifiuales (ed.), The Rio
Declaration on Environment and Development: A Commentary, Oxford Commentaries on International Law (2015); Thomas Bernauer,
Robert Gampfer, Effects of civil society involvement on popular legitimacy of global environmental governance, Global Environmental
Change, Volume 23, Issue 2, (2013).
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2. PrepCom 1 and 2 discussions on transparency and observer participation

The provisions and modalities for transparency and observer participation in the meetings of the BBNJ CoP and its SBs
were among the actively debated topics during PrepCom 1 in April 2025 and PrepCom 2 in August 2025.

Delegates broadly recognized the importance of observer participation and the need to incorporate transparency in the
CoP RoPs but held different views on how observer status should be granted and on the modalities for observer
participation in meetings of the CoP and its SBs. A dedicated informal discussion on the issue did not result in a
consensus outcome.

The discussion on modalities for observer participation was primarily framed around CoP RoPs. Related provisions
were also considered in the context of the ToRs and modalities for the CoP’s SBs, although by the end of PrepCom 2
the reading on ToRs had been completed only for the Scientific and Technical Body (STB).

On 25 August 2025, during PrepCom2, the Co-Chairs introduced a refreshed draft of the CoP RoPs to reflect views
expressed at PrepCom 1 and during the first week of PrepCom 2 in response to their original and revised aids to
discussions and negotiations. Delegates completed the reading of the refreshed text during that session.

Certain updates incorporated in the refreshed text were concerning, particularly those regarding observer participation
and transparency. For example, Options 2 and 3 of the proposed Rules 6 and 7 on observer participation in the CoP
RoPs introduced more complex, multi-step procedures and proposed a significantly more restrictive approach than that
reflected in the earlier Co-Chairs’ aids to discussions and negotiations. As proposed, these changes would have
disproportionately affected the participation of civil society, Indigenous Peoples and local communities.

Of particular concern was the introduction, in both Options 2 and 3, of a non-objection basis for accrediting observers
from civil society, Indigenous Peoples and local communities. This would have allowed a single State to block observer
participation by these groups, establishing a highly restrictive and limiting approach that is inconsistent with the
provisions of Article 48 and with both the letter and the spirit of the BBNJ Agreement. In addition, the refreshed draft
did not distinguish Indigenous Peoples from civil society and other observer groups. While many delegations favored
Option 1 and expressed support for more inclusive transparency and observer participation provisions, a number
supported the more restrictive Options 2 and 3.

3. Key considerations and recommendations for PrepCom 3

The draft provisions on observer participation and transparency in the revised CoP RoPs have been substantially
reconsidered since PrepCom 2, and the three previously proposed options for draft Rules 6 and 7 have been
consolidated into a single option. While the High Seas Alliance continues to recommend a default-open access
approach to all meetings of the CoP and its SBs, the current text represents a positive and constructive step forward in
the discussion of these issues compared to the previous version. The first draft text for the SBs’ ToRs/RoPs also marks
an important change since PrepCom 2, which only considered a draft text for the STB. The new document consolidates
the modalities for all SBs into a single document. However, their provisions on observer participation are currently less
robust and not fully aligned with those in the revised CoP RoPs. In this context, the High Seas Alliance offers the
following recommendations:

1.Support the two-thirds majority threshold in draft Rule 6, paragraph 2(c) and lift the brackets in the second
sentence of draft Rule 33 to safeguard the high standards of transparency and inclusion embedded in the BBNJ
Agreement.

If delegates consider it necessary to include an objection procedure regarding the participation of relevant stakeholder
entities as observers in meetings of the CoP and its SBs, a two-thirds majority threshold would align with the high
standard of transparency embedded throughout the Agreement, including Article 48.
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Delegates are, therefore, encouraged to retain the two-thirds threshold in draft Rule 6, paragraph 2(c) and to lift the
brackets around “two-thirds” in the second sentence of draft Rule 33, ensuring that any decision to close a meeting is
subject to a rigorous decision-making process. This approach would promote greater public participation and
transparency, enhance the effectiveness of the work of the BBNJ Agreement institutions, strengthen accountability, and
support the meaningful inclusion of diverse expertise.

2.Welcome and support the inclusion of paragraph 3(c) in draft Rule 6, which safeguards observer participation for
entities that attended the IGCs as observers.

Paragraph 3 of the updated draft Rule 6 represents an important step forward. It introduces a streamlined process that
provides privileged participation modalities for observers representing bodies, entities, and stakeholders that either i)
hold a standing invitation from the General Assembly to participate in its sessions and work, ii) have consultative status
with the United Nations Economic and Social Council (ECOSQC), iii) have previously participated in the BBNJ IGCs or
PrepCom meetings, or iv) will attend the first meeting of the BBNJ CoP. This exemption from any objection procedure in
paragraph 2(c) safeguards continuity with established IGC practices and ensures alignment with the high standard of
transparency enshrined in Article 48 of the BBNJ Agreement.

3.Reinstate the requirement in draft Rule 33 that any decision to close a meeting be both time-bound and limited to
exceptional circumstances.

The previous version of draft Rule 33 proposed that meetings could only be closed on a time-bound basis and in
exceptional circumstances. The revised CoP RoPs retain the time-bound requirement but omit the limitation to
exceptional circumstances. This condition should be reinstated in the final CoP RoPs to prevent undue or unnecessary
restrictions on observer access, avoid misuse of closed meetings in the absence of essential need, and ensure that
BBNJ processes continue to benefit from external expertise, accountability, and the transparency such participation
provides.

4.Ensure that any modalities for observer participation in meetings of SBs are no more restrictive than the relevant
CoP RoPs provisions, preserving both the streamlined accreditation approach under draft Rule 6.3 and the two-thirds
objection threshold for observer participation under draft Rule 6.2(c). Delete the bracketed language in paragraph 52
of the draft SBs’ ToRs/RoPs that limits observer participation in meetings of SBs to relevant IFBs.

Paragraph 1 of the draft SBs’ ToRs/RoPs provides that the CoP RoPs apply mutatis mutandis to matters not otherwise
addressed in the SBs’ own ToRs. Paragraph 52 nevertheless introduces separate provisions on observer participation.
Given the modalities already established in the revised CoP RoPs, the added value of separate provisions is unclear. In
its current form, paragraph 52 is less robust than the previous draft as it limits observer participation in SB meetings to
relevant IFBs. Accordingly, if delegates decide to retain the paragraph, the bracketed language “from relevant legal
instruments and frameworks and relevant global, regional, subregional and sectoral bodies” should be removed. In any
event, any additional modalities on observer participation in meetings of SBs should not be more restrictive than the
standards set out in draft Rule 6 of the revised CoP RoPs.

5.Either amend draft Rule 33 of the revised CoP RoPs to apply to meetings of SBs as well as the CoP or amend
paragraph 52 of the draft SBs’ ToRs/RoPs by removing the brackets around “by a two-thirds majority”.

In the refreshed CoP RoPs circulated at PrepCom 2, draft Rule 33 applied to meetings of both the CoP and its SBs,
ensuring a consistent procedure for closing meetings to all observers. To ensure that decisions to close SB meetings
also require a two-thirds majority, as is currently the case for CoP meetings, delegates should either amend draft Rule
33 by reinstating the words “and its subsidiary bodies” throughout the rule or amend paragraph 52 of the draft SBs'
ToRs/RoPs by removing the brackets around the words “by a two-thirds majority”.



6.Establish distinct modalities for the participation of Indigenous Peoples as observers in meetings of the CoP and its
SBs, separate from those applicable to civil society representatives, under a new paragraph 2(b) bis of draft Rule 6,
and support the removal of the brackets around paragraph 5 of draft Rule 6.

The explicit recognition of Indigenous Peoples as a distinct observer category in paragraph 1 of draft Rule 6 of the
revised CoP RoPs, separate from both civil society and representatives of local communities, represents a positive
development compared to earlier versions of the text and is consistent with the distinct status of Indigenous Peoples
under international law. However, despite this clear categorization, paragraph 2(c) of draft Rule 6 applies the same
accreditation and objection procedures to Indigenous Peoples, local communities, civil society, the scientific
community, and other stakeholders. This uniform approach undermines the rationale for establishing distinct observer
categories and fails to reflect the recognized status of Indigenous Peoples as rights-holders.

Accreditation for Indigenous Peoples should not be subject to the same objection mechanisms applicable to entities
listed under paragraph 1(d)-(g) of draft Rule 6 of the revised CoP RoPs. Instead, distinct participation modalities should
be developed under a new paragraph 2(b) bis of draft Rule 6, informed by consultation and consistent with UNDRIP. In
addition, lifting the brackets around paragraph five of draft Rule 6, which acknowledges the distinct role of Indigenous
Peoples, would reinforce coherence within the rule and ensure a balanced and equitable arrangement that is aligned
with international law.

Authors: Ingrid Banshchikova, Daniel Kachelriess, Duncan Currie, Ghazali Ohorella, Rizza Sacra-Dejucos, Leneka Scott,
and Lisa Speer.




Annex 1: principles and precedents
International approaches to transparency and observer participation

Principle 10 of the Rio Declaration affirms that environmental issues are best addressed with the participation of all
concerned citizens and establishes the right to access environmental information held by public authorities®. These
principles are reaffirmed by the UNECE Aarhus Convention? and the Chisinau Declaration, which not only bind Parties to
uphold them in national and international contexts but also call for their extension to other international legal
instruments, decision-making processes, and multilateral institutions, thereby paving the way for the universal
application of Principle 10*°.

Building on this foundation, the Almaty Guidelines, developed under the Convention, promote the application of these
principles in international forums®. They state that participation of the concerned public should be as broad as possible,
and that international forums — or processes within them — should, in principle, be open to such participation’. The
Guidelines underscore that public participation enhances the quality of decision-making in international environmental
forums by contributing diverse perspectives and expertise, and by strengthening transparency and accountability®.

These commitments to transparency and public participation are also reflected in broader international frameworks.
The 2012 Rio+20 Outcome Document, The Future We Want, reinforces the need to enhance the participation and
effective engagement of civil society and other relevant stakeholders in international forums. It further calls for the
promotion of transparency, inclusive public participation, and partnerships in the implementation of sustainable
development’.

24 Rio Declaration on Environment and Development, adopted at the United Nations Conference on Environment and Development, Rio
de Janeiro, 3-14 June 1992, Principle 10.

Bl Convention on Access to Information, Public Participation in Decision-Making_and Access to Justice in Environmental Matters
(Aarhus Convention), adopted by United Nations Economic Commission for Europe, Aarhus, Denmark, 25 June 1998, Preamble, Article
1, Article 3.2, Article 3.9, Article 6.

¥ Convention on Access to Information, Public Participation in Decision-Making_and Access to Justice in Environmental Matters,
(Aarhus Convention), adopted by United Nations Economic Commission for Europe, Aarhus, Denmark, 25 June 1998, Article 3.7.

1 Chisinau Declaration, Fourth session of the Meeting_of the Parties to the UNECE Aarhus Convention, 29 June - 01 July 2011,
Chisinau Republic of Moldova.

¢l Almaty Guidelines on Promoting the Application of the Principles of the Aarhus Convention in International Forums, Second session
of the Meeting_of the Parties to the Aarhus Convention, 25 - 27 May 2005, Almaty, Kazakhstan, paragraph 19.

I Almaty Guidelines on Promoting the Application of the Principles of the Aarhus Convention in International Forums, Second session
of the Meeting_of the Parties to the Aarhus Convention, 25 - 27 May 2005, Almaty, Kazakhstan, paragraph 30.

I8l Almaty Guidelines on Promoting_the Application of the Principles of the Aarhus Convention in International Forums, Second session
of the Meeting_of the Parties to the Aarhus Convention, 25 - 27 May 2005, Almaty, Kazakhstan, paragraph 28.

1l Qutcome Document of the United Nations Conference on Sustainable Development, “The Future We Want,” Rio de Janeiro, 20-22
June 2012, paragraph 76(h).
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Observer participation and transparency provisions in other IFBs

A review of relevant provisions within comparable legal IFBs shows that the standard practice on observer participation
and transparency includes, inter alia: access to the agenda and all documents submitted by delegations; the ability to
make interventions; and the right to circulate informational materials. Observers do not participate in decision-making
and have no voting rights. Their role is to provide informational and expert support, while decision-making authority
remains with the Contracting Parties or Member States. Observer participation does not, therefore, come at the
expense of State leadership but offers States the opportunity to draw on additional expertise.

Even when IFBs have formal objection procedures related to observer participation, for most modern MEAs and RFMOs,
an objection must be supported either by a simple majority of Parties (e.g., NPFC'®, SEAFQ"", SPRFMQ'? and WCPFC™")
or by one-third of Parties (e.g., CBD', CITES'®, CMS'®, Aarhus'’, and ICCAT'®). Some IFBs (e.g., CCSBT'®, NAFO®, and
SEAF0?") also require objections to include a detailed explanation. Even when meetings are closed, certain IFBs (e.g.,
GFCM?, ICES?%, and I0TC?) still allow limited observer participation under separately defined conditions.

During the PrepCom 2 deliberations on observer participation and transparency, some delegations referred to relevant
provisions in the RoPs of the Conferences of the States Parties to the United Nations Convention against Corruption
(UNCAC) and the United Nations Convention against Transnational Organized Crime (UNTOC). Under both Conventions,
NGO observers are required to apply to the Bureau for observer status, and, following the circulation of the list of
applicants, any objection results in the matter being referred to the CoP for a decision.

While these provisions reflect certain existing practices, they are of limited relevance in the context of the BBNJ
Agreement, particularly when compared with the other examples referenced above. UNCAC and UNTOC are designed to
address issues of international criminal law, enforcement cooperation, and State compliance in sensitive law
enforcement contexts. As such, their institutional arrangements and observer participation modalities are shaped by
considerations of confidentiality, investigative integrity, and prosecutorial cooperation, which justify more restrictive
approaches to access and participation. By contrast, the BBNJ Agreement is an environmental governance instrument
that relies on openness, scientific exchange, public participation, and the meaningful engagement of civil society,
Indigenous Peoples and local communities to support effective implementation.

% The North Pacific Fisheries Commission (NPFC), Rules of Procedure of the Commission, Rule 9.3.

"l The South East Atlantic Fisheries Organization (SEAFO), Rules of Procedure of the Commission, paragraph 38(k).

"2 The South Pacific Regional Fisheries Management Organization (SPRFMO), Rules of Procedure of the Commission, Rule 9(2).
18l The Western and Central Pacific Fisheries Commission (WCPFC), Rules of Procedure of the Commission, Rule 36.4.

14l Convention on Biological Diversity (CBD), Rules of Procedure for Meetings of the Conference of the Parties, Rule 7.2.

1l Convention on the Conservation of Migratory Species of Wild Animals (CMS), Rules of Procedure for the Meetings of the
Conference of the Parties, Rule 2.2.

17 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(Aarhus Convention), Rules of Procedure of the Meeting_of the Parties, Rule 6.2.

18l The International Commission for the Conservation of Atlantic Tunas (ICCAT), Guidelines and Criteria for Granting_Observer Status
at ICCAT Meetings, paragraph 4.

I The Commission for the Conservation of Southern Bluefin Tuna (CCSBT), Rules of Procedure of the Commission, Rule 3.3.

29 The Northwest Atlantic Fisheries Organization (NAFO), Rules of Procedure for the Commission, Rule 4.

11 The South East Atlantic Fisheries Organization (SEAFO), Rules of Procedure of the Commission, paragraph 38(k).

2l The General Fisheries Commission for the Mediterranean (GFCM), Rules of Procedures of the Commission, Rule VI.1.

23 The International Council for the Exploration of the Sea (ICES), Policy on Observer Status, paragraph 9.

4 The Indian Ocean Tuna Commission (IOTC), Rules of Procedure of the Commission, Rule VI.1.
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https://ices-library.figshare.com/articles/report/ICES_Policy_on_observer_status/18623933?file=44129351
https://iotc.org/sites/default/files/IOTC_Rules_of_Procedure_8May2025E.pdf

Moreover, unlike the BBNJ Agreement, these Conventions do not identify inclusivity and transparency as guiding
principles, nor do they contain an equivalent to Article 48 of the BBNJ Agreement, which explicitly seeks to avoid
“unduly restrictive” provisions on observer participation. For these reasons, reliance on observer participation models
drawn from international criminal law instruments risks importing procedural constraints that are ill-suited to the
objectives, subject matter, and implementation needs of an MEA such as the BBNJ Agreement.

Several delegations also referred to the United Nations General Assembly (UNGA) practice on the admission of
observers as a relevant benchmark. However, this comparison has limited relevance in the context of the BBNJ
Agreement. UNGA functions as a universal political forum with a fundamentally different mandate, and its observer
arrangements are designed to manage participation in a plenary body rather than to support the implementation of a
specialized, environmentally focused regime. In addition, UNGA observer practices were developed in a different
institutional and historical context and have not been systematically updated to reflect evolving expectations on
transparency and inclusiveness. Transposing elements of this model into the BBNJ CoP RoPs would introduce
procedural complexity ill-suited to a specialized treaty governing body and could unnecessarily constrain observer
participation in a forum intended to support effective, transparent, and timely implementation of the Agreement.
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