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DEEP DIVES

Part IV of the BBNJ Agreement:
Environmental impact assessments

Summary

● Environmental impact assessments (EIAs) play an important role in the BBNJ
Agreement by helping ensure that activities are conducted to prevent, mitigate,
and manage significant adverse impacts on marine biodiversity in areas beyond
national jurisdiction (ABNJ).

● Part IV of the BBNJ Agreement provides for a sequential EIA process including
screening, scoping, assessment and evaluation, management measures, monitoring
and reporting.

● For activities in ABNJ, EIAs must consider cumulative impacts, alternatives, and
use best available science and traditional knowledge. There are also
requirements around public notification, consultation, and decision-making.

● For activities within national jurisdiction that may affect ABNJ, the BBNJ EIA
requirements apply, or the Party's national EIA process can be used with reports
and information being shared through the Clearing-House Mechanism.

● For activities assessed under existing instruments, frameworks and bodies
(IFBs), the BBNJ Agreement sets an equivalency test. Collaboration mechanisms
are encouraged, and monitoring and reporting are required.

● The Agreement provides for the development of EIA standards and guidelines to
assist implementation. Strategic environmental assessments (SEAs) may also inform
EIAs.

● Transparency is required throughout the process.
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The BBNJ Agreement

On 19 June 2023, the international community adopted the Agreement under the United
Nations Convention on the Law of the Sea (UNCLOS) on the conservation and sustainable
use of marine biodiversity of areas beyond national jurisdiction (BBNJ Agreement, also
known as the High Seas Treaty). The Agreement opened for State signature on 20
September 2023 and will remain open for signature for two years. It will enter into force 120
days after 60 State ratifications. Until then, signatories are obliged to refrain from acts which
would defeat the object and purpose of the Agreement.

The objective of the BBNJ Agreement is to ensure the conservation and sustainable use of
marine biological diversity of areas beyond national jurisdiction (ABNJ) for the present and
in the long term, through effective implementation of the relevant provisions of the
Convention and further international cooperation and coordination. Promptly ratified and
appropriately implemented, the Agreement can play a key role in halting the degradation of
the marine environment and biodiversity loss in ABNJ, increasing knowledge, capacity and
access to marine technologies, as well as addressing climate change and its effects on the
ocean.

What are environmental impact assessments?

EIAs are defined in article 1 of the BBNJ Agreement as a process to identify and evaluate
the potential impacts of an activity to inform decision-making, and in essence are
systematic evaluations of the potential environmental and associated impacts of a
planned activity. Such assessments play a crucial role in modern environmental
management by assisting decision-makers and stakeholders in fully understanding the
potential impacts of a planned project.

Why are environmental impact assessments important?

Part IV on EIAs is intended to ensure that human activities are assessed to prevent,
mitigate, and manage significant adverse impacts (BBNJ Art. 27(b)) and, as such, plays an
important part in contributing to the BBNJ Agreement’s objective. By identifying potential
harm to marine ecosystems and the people who depend on them, EIAs enable States to
make informed decisions that further the objectives of the Agreement. Modern EIA practice
also promotes transparency and stakeholder engagement, providing for input and
participation from the public, including local and coastal communities and Indigenous
Peoples that could be affected by planned activities.
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What does the BBNJ Agreement require for EIAs?

Part IV of the BBNJ Agreement specifies when and how an EIA relating to activities in, or
affecting, ABNJ must be undertaken. While the main objective of protecting and preserving
the marine environment remains consistent, the Agreement differentiates between activities
that take place in ABNJ, those conducted within national jurisdiction with potential effects
in ABNJ, and those covered by existing frameworks and bodies.

Activities in areas beyond national jurisdiction

EIAs under BBNJ have sequential parts: screening; scoping, assessment and evaluation,
prevention, mitigation, and management of potential adverse effects (BBNJ Art. 31),
followed by monitoring, reporting and review (BBNJ Arts. 35-37).

Screening:

The BBNJ Agreement provides for a screening process to assist States in determining
whether a full-scale EIA is required. When a planned activity “may have more than a minor
or transitory effect on the marine environment, or the effects of the activity are unknown or
poorly understood,” a Party is required to conduct a screening of the activity (BBNJ Art.
30(1)), including consideration of duration, location, and intensity of the activity.1 Adoption
of this threshold, developed for Antarctica under the Madrid Protocol, is an important
advance. It build on the current rules for EIAs under UNCLOS to develop a meaningful test.

If the Party determines that no full-scale EIA is required, it must make relevant information
on its determination publicly available through the Clearing-House Mechanism (BBNJ Art.
31(1)(a)(i). Other Parties can register their concerns regarding that decision, in which case
the Scientific and Technical Body (STB) may evaluate the impacts of the planned activities
and make recommendations back to the sponsoring State (BBNJ Art. 31(1)(a)(iv)).

Scoping:

Scoping ensures that key environmental and any associated impacts (such as economic,
social, cultural, and human health impacts), are included in an assessment. The scope of an
EIA under the BNJ Agreement should be determined using the best available science and
scientific information and, where available, relevant traditional knowledge of Indigenous
Peoples and local communities (BBNJ Art. 31(1)(b)).

Impact Assessment and Evaluation:

1 The screening process is outlined in Art. 30 and Art. 31(1) of the BBNJ Agreement.
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The Agreement provides a clear pathway for the EIA process. Where an EIA is required, it
must ensure that the impacts, including potential cumulative impacts, of the planned
activity are assessed (BBNJ Art. 31(1)(b) and (c)). Considering cumulative impacts is a
central component of the EIA process because it helps regulators understand the combined
effects of multiple stressors on the marine environment over time. A State must also ensure
that measures to prevent, mitigate, and manage a planned activity are identified, including
alternatives to that activity, to avoid potential adverse impacts (BBNJ Art. 31(1)(d)).

Public Notification and Consultation:

States must ensure timely public notification of planned activities and provide for broad and
effective time-bound opportunities for participation and consultation, in particular by
adjacent coastal States, other potentially affected States, and Stakeholders through both
the Clearing-House Mechanism and the Secretariat (BBNJ Art. 32). Notification and
opportunities for participation, including through the submission of comments, will happen
throughout the EIA process, including during scoping, when a draft EIA report has been
prepared and before a decision has been made on whether to authorize the activity and, if
so, under what conditions (BBNJ Art. 32). Such public notification and consultation need to
be inclusive and transparent, conducted in a timely manner and be targeted and proactive
when involving small island developing States (BBNJ Art. 32(4)). Parties need to consider
and respond to all substantive comments received (BBNJ Art. 32(5)).

Prevention, mitigation and management of potential adverse effects:

Parties must ensure that measures to prevent, mitigate, and manage potential adverse
effects of the planned activities under their jurisdiction or control are identified and analyzed
to avoid significant adverse impacts. Measures may include the consideration of
alternatives to the planned activity (BBNJ Art. 32(1)(d)).

Reporting:

Draft EIA reports (BBNJ Art 33) must be published through the Clearing-House Mechanism
during the public consultation process. The reports must contain a baseline assessment2of
the marine environment likely to be affected by the planned activity, a description of
potential impacts (including cumulative impacts) and a description of alternatives
considered (BBNJ Art. 33(2)).

After considering comments submitted by stakeholders, the public and the STB, the final
report must be published through the Clearing-House Mechanism (BBNJ Art. 33(5)) and
may be considered and evaluated by the STB (BBNJ Art. 33(3)).

2 A baseline assessment is an assessment of the current state of the environment so that any later effects caused by an
activity can be discerned.
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Decision-making:

The Party proposing the activity is responsible for deciding whether to approve the activity.
Such a decision should only be made when mitigation or management measures have been
considered and the Party has determined that it has made all reasonable efforts to ensure
that the activity can be conducted in a manner consistent with the prevention of significant
adverse impacts of the marine environment (BBNJ Art. 34). The State can seek the advice
and assistance of the CoP when making its decision (BBNJ Art. 34(4)).

Monitoring:

Monitoring of the authorized activity and its effects, including economic, social, cultural, and
human health impacts, must be conducted (BBNJ Art. 35). Periodic reports of the impacts
of the activity and the results of monitoring must be made available through the
Clearing-House Mechanism (BBNJ Art. 36). If a Party identifies significant adverse impacts
that were not foreseen in the EIA, it must notify the CoP, other Parties and the public,
including through the Clearing-House Mechanism, and require that measures be proposed
and implemented to prevent, mitigate and/or manage those impacts or take any other
necessary action and/or halt the activity (BBNJ Art. 37(1) & (2)). In addition, the STB may
notify the authorizing Party if it considers that the activity may have unforeseen impacts and
may make recommendations to the Party (BBNJ Art. 37(3)). Other Parties can also register
concerns with both the authorizing Party as well as the STB, which then triggers
consideration of the matter by the STB (BBNJ Art. 37(4)(c)).

All States and stakeholders shall be kept informed through the Clearing-House Mechanism
and may be consulted in the monitoring, reporting and review processes in respect of the
authorized activity (BBNJ Art. 37(5)).

Activities within national jurisdiction

Article 194(2) of UNCLOS requires Parties to undertake all necessary measures to prevent
the spread of pollution from incidents or activities beyond the areas where sovereign rights
are exercised; this is reflected in the BBNJ Agreement’s preamble (BBNJ Agreement,
preambular para. 10). It is essential to apply the Agreement with this obligation in mind.

When an activity to be conducted in marine areas within national jurisdiction may cause
substantial pollution of, or significant and harmful changes to, the marine environment in
ABNJ, the Party needs to ensure that an EIA is conducted in accordance with Part IV of the
BBNJ Agreement (see above), or under its national process. If the EIA is conducted under
its national process, the Party would need to:
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a. Make relevant information available through the Clearing-House Mechanism during
the national process (BBNJ Art. 28(2)(a));

b. Ensure that the activity is monitored in a manner consistent with the requirements of
its national process (BBNJ Art. 28(2)(b)); and

c. Ensure that EIA reports and any relevant monitoring reports are made available
through the Clearing-House Mechanism, as set out in the BBNJ Agreement. The
STB may provide comments (BBNJ Art. 28(3)).

BBNJ EIA requirements in the context of existing frameworks and bodies

The BBNJ Agreement provides guidance on the relationship with EIA processes under other
relevant legal instruments and frameworks and relevant bodies (IFB), including the
development of a collaboration mechanism to guide joint efforts (BBNJ Art. 29(2)).

When activities in ABNJ are assessed under an IFB, such as a regional fisheries
management organization (RFMO), Parties must fulfill certain requirements. These include
the determination of whether:

a. the potential impacts of the planned activity have been assessed in accordance with
the requirements of the IFB (BBNJ Art. 29(4)(a)); and

b. the assessment undertaken is equivalent to the one required under Part IV of the
BBNJ Agreement (see above) and the results are taken into account (BBNJ Art.
29(4)(b)(i)), or that the regulations or standards of the relevant legal instrument under
which the assessment has taken place were designed to prevent, mitigate or
manage potential impacts below the BBNJ threshold for EIAs and have been
complied with (BBNJ Art. 29(4)(b)(ii)).

If (a) and either of the conditions in (b) are met, no new screening or EIA needs to be
conducted. However, importantly, monitoring and review needs to be undertaken either by
the IFB or by the Party, and monitoring and review reports must be published through the
Clearing-House Mechanism (BBNJ Art. 29(6).

Standards and/or Guidelines

Once the BBNJ Agreement is in force, the STB may develop standards and/or guidelines
(BBNJ Art. 38), in which case Parties must promote their adoption and implementation
(BBNJ Art. 29(1)). Finally, strategic environmental assessments (SEA)3 may be undertaken
by either a Party or the CoP and, if done, must be considered in EIAs (BBNJ Art. 39).

3 A strategic environmental assessment is a systematic process that evaluates the potential environmental effects of policies,
plans, or programs that help to inform decision-making. The BBNJ Agreement also authorizes the CoP to conduct a broader
type of SEA of an area or region. The focus of this type of SEA is to collate and synthesize the best available information about
the area or region, assess current and potential future impacts and identify data gaps and research priorities (BBNJ Agreement
Art.39). As such, it can be used to inform EIAs as well as climate-smart planning and management.
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Recommendations to Signatories to the BBNJ Agreement

To advance the objectives of the BBNJ Agreement as a whole and Part IV specifically,
Parties could:

● Provisionally apply Part IV of the BBNJ Agreement pending its entry into force (see
High Seas Alliance Briefing on provisional application for further detail).

● Review and update national laws, policies and/or administrative procedures as
necessary to reflect BBNJ Agreement obligations.

● Share the results of reviews to inform similar efforts by other States.
● Provide technical, legal and financial assistance to other States to assist them when

conducting similar reviews.
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