SAVE THE OCEAN
Ratify the High Seas Treaty now

DEEP DIVES

Summary

Part Il of the BBNJ Agreement sets out objectives, a proposal process,
decision-making procedures, implementation/monitoring protocols, and
emergency measures for Area-based management tools (AMBTSs), including marine
protected areas (MPAs) in areas beyond national jurisdiction (ABNJ).

ABMTs can protect ecosystems, build ocean resilience to climate change, support
sustainable fisheries, and more. The Kunming-Montreal Framework sets a goal to
protect 30% of the ocean by 2030.

Objectives include establishing a comprehensive, ecologically representative
network of MPAs in ABNJ and building the capacity of Parties to implement the
Agreement, in particular developing States.

The proposal process involves submission to the Secretariat, review by the Scientific
and Technical Body (STB), and consultations.

Decisions are to be made by consensus at the BBNJ Conference of the Parties (CoP),
or by a three-quarters majority vote if consensus cannot be reached. Parties can
object but face constraints.

Implementation and monitoring involve States ensuring activities align with
ABMTs/MPAs. The STB assesses effectiveness.

The CoP should cooperate with relevant legal bodies but avoid undermining them when
establishing ABMTs.

The CoP can adopt emergency measures for serious/irreversible harm if other
bodies cannot address the threat in a timely fashion.




The BBNJ Agreement

On 19 June 2023, the international community adopted the Agreement under the United Nations
Convention on the Law of the Sea (UNCLOS) on the conservation and sustainable use of marine
biodiversity of areas beyond national jurisdiction (BBNJ Agreement, also known as the High
Seas Treaty). The Agreement opened for State signature on 20 September 2023 and will remain
open for signature for two years. It will enter into force 120 days after 60 State ratifications. Until
then, signatories are obliged to refrain from acts which would defeat the object and purpose of
the Agreement.

The objective of the BBNJ Agreement is to ensure the conservation and sustainable use of
marine biological diversity of areas beyond national jurisdiction (ABNJ) for the present and in the
long term, through effective implementation of the relevant provisions of the Convention and
further international cooperation and coordination. Promptly ratified and appropriately
implemented, the BBNJ Agreement can play a key role in halting the degradation of the marine
environment and biodiversity loss in ABNJ, increasing knowledge, capacity and access to
marine technologies, as well as addressing climate change and its effects on the ocean.

What are Area-based management tools and why are they important?

The ABMT chapter of the BBNJ Agreement provides the legal pathway for countries to establish
ABMTs including MPAs in the High Seas, and as such play an important part in contributing to
the Agreement’s objective.

ABMTs are a broad category of tools used to manage human activities or sectors in a
geographically defined area which aim to deliver on conservation or sustainable use objectives."

MPAs are a type of ABMT that has only conservation objectives, though the Treaty text specifies
that sustainable use activities may be permitted within MPAs when appropriate and when they are
consistent with the Agreement’s conservation objectives.

MPAs are among the most powerful tools that we have to protect critical habitats, species, and
ecosystems. They have the potential to mitigate and even reverse the negative impacts of
various threats. Scientists have found them to be valuable tools for safeguarding biodiversity,
protecting top predators, and maintaining ecosystem balance. Of all types of ABMTs, MPAs are
considered the most effective at building ocean resilience and mitigating the worst impacts of
climate change. They are also some of the most cost-effective tools to monitor and enforce.

Networks of MPAs, if well-selected, managed, and enforced, have the power to protect fragile
surface, water column, and deep-sea habitats home to highly migratory species, which sustain




globally important fisheries and play an important role in building resilience to climate change
and provide other ecosystem services of essential importance.

The Kunming-Montreal Global Biodiversity Framework sets out a goal of protecting 30% of
marine areas by 2030' in order to protect species, habitats, and the benefits they provide to
people. The BBNJ Agreement provides the global community with the opportunity to
operationalize this 30x30 ambition by protecting some of the incredible ecosystems and
biodiversity of the two-thirds of the ocean that lie beyond national jurisdiction.
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Part lll: What does the BBNJ Agreement set out for ABMTs?

Part Il of the BBNJ Agreement sets out the objectives for Parties regarding ABMTs, the process
by which ABMT (including MPA) proposals are considered, decision-making parameters,
guidance on implementation, monitoring and review, as well as language on emergency
measures.

Part Ill of the BBNJ Agreement sets out five objectives for AMBTs (BBNJ Art. 17):

e To establish a comprehensive system of ABMTs with an ecologically
representative and well-connected network of MPAs.

e To strengthen the cooperation and coordination among States and other
management bodies in the use of ABMTs including MPAs

e To protect, preserve, restore, and maintain biodiversity and ecosystems, with
particular emphasis on enhancing their health and productivity and strengthening
resilience to climate change and other stresses.

e To support food security, protect cultural values, and other socioeconomic
objectives.

e To support and build the capacity of Parties, in particular developing States to
support them in their development and implementation of ABMTs, including MPAs.

'Convention on Biodiversity, Kunming Montreal Global Biodiversity Framework BD KMGBF Target 3:
https://www.cbd.int/gbf/targets/.
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While the remainder of Part Ill is about how ABMTs should be established and implemented, the
Objectives section sets out the goals that Parties should strive to achieve in establishing High
Seas ABMTs. Indicative criteria for candidate sites are listed in Annex 1.2

Proposal Process (BBNJ Arts. 19-21):

Part Il of the Agreement sets out the process by which ABMT/MPA proposals can be submitted
to and considered by the BBNJ decision-making body, the Conference of Parties (CoP). The
first step is for a Party or group of Parties to submit an ABMT/MPA proposal, including a draft
management plan with proposed measures, to the secretariat (BBNJ Art. 19(1)). The text
identifies the key information that needs to be included as part of the proposal, including a
spatial description of the area to be protected, the conservation objectives (or, in the case of an
ABMT, the conservation and/or sustainable use objectives), and a draft management plan,
including proposed measures (BBNJ Art. 19(4)). After the proposal has been submitted, the
Secretariat then transmits the proposal to the STB for a preliminary review (BBNJ Art. 20) and
facilitates time-bound consultations on the proposal (BBNJ Art. 21). The text identifies a number
of stakeholders that must be consulted as part of this process, including other States, other
management/governance bodies, Indigenous Peoples and local communities with relevant
traditional knowledge, the scientific community, and civil society (BBNJ Art. 21(1)).

After the time-bound consultation ends, the proposal is shared with the BBNJ STB, which is
then charged with assessing the proposal and making recommendations to the CoP (BBNJ Art.

21(7)).
Decision-making

The Agreement provides that the BBNJ CoP can take decisions on three elements (BBNJ Art.
22(1)):

e The establishment of ABMTs, including MPAs, and associated measures;

e Measures that are compatible with those adopted by relevant legal instruments
and frameworks and relevant bodies (IFBs) in cooperation and coordination with
those IFBs; and

¢ Recommendation of measures to be promoted under IFBs (via States that are a
Party to both BBNJ and the IFB).

The CoP aims to take decisions by consensus, but when consensus cannot be reached, it can
take decisions by a three-quarters majority.®

Part Il allows Parties to object to an ABMT decision, which would mean that the decision would
not be binding for the objecting Party unless it is withdrawn (BBNJ Art. 23(4)). However, there
are a number of constraints and restrictions placed on the objection procedure, including that:

The indicative criteria include ecological, cultural, and socio-economic factors as well as design criteria for building networks.

3BBNJ Art 23.2. Such a vote requires a prior three quarters majority vote that all efforts to reach consensus have been
exhausted.




e A Party may only make an objection if it submits an explanation based on one of the
three specified grounds for objection (BBNJ Art 23(5));

e If a Party objects to a decision, it is still obliged to endeavor to adopt alternative
measures or approaches that are equivalent in effect to the decision to which it has
objected (BBNJ Art. 23(6));

e The objecting Party is not allowed to adopt measures nor take actions that would
undermine the effectiveness of the decision to which it has objected (unless they are
essential for the exercise of the objecting Party’s rights and obligations under the
Convention on the Law of the Sea) (BBNJ Art. 23(6));

e An objecting Party must report to the CoP (BBNJ Art. 23(7)); and

e The objecting Party must renew its objection every three years (BBNJ Art. 23(8)).

Implementation, monitoring, and review

After the BBNJ CoP has adopted an ABMT/MPA, Parties are responsible for ensuring that
activities under their jurisdiction or control are conducted consistently with the BBNJ
ABMT/MPA (BBNJ Art 25(1)). Importantly, BBNJ Parties that are also a member of a relevant
IFB are also obliged to work to advance measures within those IFBs that would support the
implementation of BBNJ ABMTs/MPAs (BBNJ Art 25(4)). Member States and the STB are
responsible for monitoring the ABMT/MPA (BBNJ Art 26). The STB is charged with assessing
the effectiveness of the ABMT/MPA and associated measures (BBNJ Art 26(4)); the CoP may
amend the ABMT/MPA and associated measures if adjustments are needed to achieve the
conservation objectives (BBNJ Art 26(5)).

Relationship with existing frameworks and bodies

Part Ill of the Agreement provides guidance on the relationship between BBNJ and other
relevant IFBs with regard to the establishment of ABMTs, including MPAs. Specifically, the
BBNJ CoP is charged with not undermining relevant IFBs and, in taking decisions related to
ABMTs, the CoP is obliged to respect the competences of IFBs (BBNJ 22(2)). While “not
undermining” is a negative framing of this possible relationship between BBNJ and IFBs, the
positive potential of this relationship is expressed via the CoP’s obligation to enhance
cooperation and coordination by making arrangements for regular consultations with and
among IFBs with regard to ABMTs and related measures (BBNJ 22(3)).

Emergency measures

The BBNJ Agreement empowers the CoP to adopt measures that can be applied on an
emergency basis, if necessary, when a natural phenomenon or human-caused disaster has
caused, or is likely to cause, serious or irreversible harm to BBNJ, to ensure that the serious
or irreversible harm is not exacerbated (BBNJ Art 24(1)). However, the BBNJ CoP’s adoption of
these emergency measures would only be considered necessary if, following consultation, the
threat cannot be managed in a timely manner by IFBs (BBNJ Art. 24(2)). Furthermore, before it
can exercise this power, the CoP must first adopt more detailed guidance and procedures for its
adoption of emergency measures (BBNJ Art 24(5)).




Recommendations to Signatories to the BBNJ Agreement

To advance the objectives of the BBNJ Agreement as a whole and Part ll| specifically, Parties
could:

e Identify High Seas areas that would benefit from protection via a BBNJ ABMT/MPA.

e Identify relevant stakeholders and engage in stakeholder consultations to identify shared
conservation objectives and other goals for a BBNJ ABMT/MPA.

e Support the advancement and collation of scientific evidence that can be used to
support the establishment of a high seas ABMT/MPA.

e Identify capacity, technology, and funding needs as well as opportunities to support the
development and implementation of BBNJ ABMTs/MPAs.
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The High Seas Alliance is a group of 50+ non-governmental members who work together to

inspire, inform and engage the public, decision-makers and experts to support and
strengthen High Seas governance and conservation.
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